OFFICE OF THE ATTORNEY GENERAL OF TExA:_;
© ' AUSTIN SR

GignaLD C. MANN
‘m“ GENERAL

Honorable Jeff D; Stinson.‘?ioo-chairman
State Affairs Committee : |

House of Repronontati#hs
Austin, Tenn '

Dear Siri - o opinfon No. 0-51%7
‘ ' - Rey Effedt of p*-di

By your letter of March

a copy of a pending bill oconsis g
.too long to set out herein, and induire)as o .whether or

- not the bill would affeot: or ragulage on"-roial airplano

S Atle 'g with the
regulation or the trafispsrid sop8 or property
_1n intrastate comme gg Dy airi afBe -« o o The bill

h sunission of

: ¢ term 'rart carrier'means any person |

- operatidg or cawgsiny to be .operated any aircraft
for the transportetidn of persone and/or property..
in intrs fmepbe for compensation or hire

' \ g cities, towns or villages in
this State Lo co '

"The term 'oommon oarrier' means any airOrart
oarrier which holds 1%self out to the genersl. publio

to engage in the. transportation in intrastate’ somnerce . |

by airorart of porsons or property'or any elass or
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olasses thereof rfor oompensation or hire whether over
regular or irregular routes, airlanes or alrways.

"The term ' contract carrier! means any aircraft
carrier which, under individual or speocial contraocts
or agreementa, angages in the transportation, in intra-
state commerce, by alroraft of persons or property for

oompensation or hire.

The bill provides that no airoraft carrier shall
operate within the State, either as 'a common carrier or as
a ocontraot carrier, without obtaining a certificate of con-
venience and neoesaity'trom.tho Railroad Commission.

Seotlon 16, of the Act providea in part~

"The purpose of this Act is to regulate the operation
‘and navigation of aireraft used in this State to transport
persons or property for hiro in intrastate COmmerce;. . o

Without a given faot situation_berorq-us.we cannot
categorically answer your question. It 1s oconceivadble that
‘oertain contracts might be made between farmers and airplane
operators, whioch would bring the operator thereof within the
purview of the blll., The individual contracts should be
‘made subject t¢ sorutiny for the purpose of ascertaining
whether or not sugh contracts provided for the transportation

. of property for hire, however, we do not believe that a con-
traot entered into by and between a farmer and en aiiplene
pllor or commercial airplane operator by which the pilot or
operator obligated himself to spray or dust poisons upon the
Tarmer's crops for an agreed consideration, would bring the
operator thereof within the regulatory provisions of the bill.
We do not believe that he would be ocarrying m"persons or property
for compensation or hire". Hls contract would be orie for
service., " The carrying or transporting of such poisons would
be but 1ncidental to the performance of his contract for service.:

By supplemental requeat from Honorable John Les Smith,
Lieutenant Govexrnor,; we are requested to render-an opinion as
to whether or not private fliera of airoraft and also owners
of. aireraft. who: have been in the business of flying persons
for hirs over irregular routes and irregular schedules to any
point or points in-Texas would come under the grandfather
olause . of’ either aseotion tour or aeotion five or said bill.
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. The bill rererred‘to by the Lieutenant Governor is
Senate Bill 51, whioh is the identical bill considered herein-
above,

We believe the private fllers and airoraft owners
mentioned are within the pTiview of the bill and aubjeot to
regulation thereunder.- -

Sectlons four and five of the bill desl: with common
oarriers and contrect carriers and read as follows:.

"after the effective date of this Act no airorart-
carrier shall operate as a common carrier in intrastate
commerce without first having obtained from the Commission ,
under the provisions of this Aot, a certificate of public
convenience and necessity pursuant to a finding that the
public convenience and necessity require such operation.
Provided, however, if any such carrier or predecessor in
intarest was in bona fide operation as a common carrier
by aireraft on December 1, 1942, over the routes, airlanes.
and alrways or within the territory'for which application

~ 48 made and has so operated contlnuously since that time,
the Commission shall issue such certificate without re-~
quiring further proof that public convenience and necwssity -
will be served .-by such operation, and without further pro- -
ceedings, 1f application 18 made for such certificate to

" the Commission, in compliance with this Aet within 120
days after the effective date of this Act. If such appli-
sation is timely filed as required herein the applicant '

~ shall be entitled to continue to operate until hia appli-
oation 1s acted on by the commiasion. . _

. -T "Arter the effective date or this Act no aircraft
. earrier shall operate as a.contract carrier without firast -
- having obtalned from the Commission a contract carrier
- permit 4issued in compliance with the requirements of this
Act, pursuant to a finding by the Commission that the
proposed operation will be consistent with the publio
‘Interest. Provided, however, if any such carrier or
predecessor in interest was in bona fide operation as
contract. earrier by aircraft on December -1, 1942, over
the routes, airlanes and airways or within the territory
for which application 1s made and has so o¢perated ocon-
tinnously sinoce that time; the Commission shall issue
. sugh permit:without further proceedings if application
;; 15 made to the commission ror suoh permit, in oompliance

N
[
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with this Aot, within 120 days after the efBeotive
date of this Act. If such application is timely filed
a8 required herein the applicant shall be entitled to
continue to operate until his applioation is acted on
by the Commission.. - '

We do not determine whether the‘aircraft carriers
inguired about are common carriers or contract ocarriers. That
would depend upon a more detailed desoription of thelir method
of operation. It is our opinion, however, that they would be
entitled to the benefit afforded by the grandfather clauses of
geotion four or five, depending upon a prior determination or
. the oategory into which they Bhould rall.

!burs very truly
TTORNEY GENERAL OF TEXAS
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